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TOBACCO PRODUCTS CONTROL BILL 2005 
Second Reading 

Resumed from 12 October 2005. 

The DEPUTY PRESIDENT (Hon Louise Pratt):  We are dealing with order of the day 120, and it is the 
continuation of the second reading remarks of Hon Giz Watson.  I can see that she will stand in her place very 
shortly. 

Hon Kim Chance:  I was going to seek your advice, Madam Deputy President, about whether, in circumstances 
such as these when a member clearly seeks the opportunity to renew his or her contribution to a debate, leave can 
be sought by another member on behalf of the member concerned.  

The DEPUTY PRESIDENT (Hon Louise Pratt):  It is appropriate; however, shortly in this case it will not be 
necessary.   

HON GIZ WATSON (North Metropolitan) [7.36 pm]:  The Greens (WA) enthusiastically welcome the 
Tobacco Products Control Bill.  Indeed, we were hopeful that it would have passed through Parliament at the end 
of last year.  It is good that we are dealing with this legislation relatively early in this year’s order of business.  
The Greens wholeheartedly support the aim of the bill, which is to protect young Western Australians from the 
dangers of tobacco smoking, and that aim also has broad community support.  It is worth noting that the Greens 
have been very active in pursuing a reduction in smoking, particularly in enclosed public places.  It is also worth 
noting that there will be an end to smoking in normal enclosed workplaces, including pubs and clubs, by 31 July.  
However, that measure will not apply to Burswood Casino; indeed, that is a matter for later.   

This bill will replace the 1990 Tobacco Control Act.  The Greens are more than happy to support the repeal of 
that act.  The bill requires people to show proof of age before purchasing tobacco products, including cigarette 
papers, pipes and other smoking implements, and it requires those who sell tobacco products to be licensed.  The 
bill will also control the sale and promotion of herbal cigarettes; prohibit the sale of confectionery, toys and other 
products that are designed to resemble tobacco products; apply control to internet sales; and, restrict tobacco 
product displays and information signs about the availability and price of tobacco products.  It will also deal with 
a few other related measures.  This is good legislation.  It is also worth noting that as well as having broad 
community support, these measures have long been pursued by different organisations, including the Cancer 
Council Western Australia and the Australian Council on Smoking and Health.  They should be congratulated 
for their persistence in trying to reduce smoking and the exposure to environmental tobacco smoke.  During the 
debate about trying to reduce the number of young people who smoke, other matters have been raised in the 
public arena.  The debate on smoking in cars is interesting and should also be addressed.   
I want to talk a little about the continuing anomaly that is Burswood Casino, and the arrangements that have 
been put in place to accommodate smoking in certain parts of the casino.  I will not go on at length about that.  It 
relates to parts of this bill, but we want on record that we do not think there should be any exceptions to the 
requirement to end smoking in enclosed public places, in particular, of course, on the basis of protecting people 
working in those areas.  The Australian Liquor, Hospitality and Miscellaneous Workers’ Union has acted very 
strongly on this issue as well.  I congratulate the union for pursuing issues of occupational health and safety.  I 
hope that eventually there will be no exceptions and that it will not matter how much people pay, they will not be 
able to put at risk, as a result of their second-hand tobacco smoke, people working in enclosed public places. 

Hon Sue Ellery:  Or Parliament. 

Hon GIZ WATSON:  Yes, or Parliament.  The member raises the question of Parliament; in fact, I have just 
been in the courtyard slipstreaming!  We will raise a few issues during the committee stage.  I believe that the 
government has indicated it will support a couple of amendments listed in my name on the notice paper.  I might 
just raise them at this time.  One relates to clause 100 and the power of an investigator to seize tobacco from a 
young person.  As much as we do not object to the capacity of an investigator to confiscate a tobacco product 
from someone who is reasonably suspected to be under-age, we think it would reasonable to at least ask that 
person before seizing that product.  I believe that the government will support that amendment.  I will deal with 
the other amendment at the committee stage.  
I am not sure that I need to say a lot more about this bill, because I believe that during the committee stage I will 
be able to address some of the detail.  The bill is long overdue.  I hope that we can pass it now quite 
expeditiously with support from all political parties in this place, because it is such a significant step in 
protecting young people from taking up smoking.  It is recognised in health service circles that doing everything 
possible to deter young people from taking up smoking will have the best outcomes in preventing people from 
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becoming addicted to nicotine.  Having been a smoker, I know how hard it is to give up.  If I had not started 
smoking at 10 years of age - just a little bit! 

Hon Robyn McSweeney:  Ten? 

Hon GIZ WATSON:  I think it might have been when I was six!  This is a serious point.  So much can be done 
with education for young people to inform and encourage them to make the right choices.  I also think it 
important that we take these legislative steps, particularly relating to the sale of cigarettes to young people.  With 
those comments, we support the bill. 

HON BRUCE DONALDSON (Agricultural) [7.45 pm]:  The Tobacco Products Control Bill should have been 
referred to a committee of this house.  This house has a very good committee system.  A committee would have 
been able to flesh out some of the issues that have been raised by Hon Helen Morton.  However, the government 
ran scared at the suggestion that this bill be referred to a committee, because it knew that this legislation contains 
a great number of inconsistencies.  The supplementary notice paper bears testimony to the number of 
inconsistencies in the bill.  The government passed this bill in the Legislative Assembly.  However, it has now 
issued a supplementary notice paper that contains almost four pages of amendments that have been put up by the 
government.   
I will start with the premise that smoking is not illegal.  That is a simple fact of life.  Alcohol is not illegal.  
However, cannabis is illegal.   

Hon Shelley Archer interjected. 

Hon BRUCE DONALDSON:  I will come back to that; do not worry.  Later I will come to the inconsistency 
between the smoking of cannabis and the smoking of tobacco products.   

Clause 7 is very interesting.  It states -  

A person must not purchase a tobacco product or smoking implement on behalf of a person who has not 
reached 18 years of age.   

The penalty for this offence is outlined in clause 116(1); namely -  

(a) for an individual -  

 (i) for a first offence, a fine of $10 000,  
 (ii) for a second or subsequent offence, a fine of $20 000; . . .    

I want to know whether this will apply to parents.  I am not saying parents should encourage their kids to smoke.  
However, it is often the case at family gatherings that the parents of young adults aged 16 or 17 will let their 
children have a glass of wine or a beer, because they prefer their children to be exposed to alcohol in a controlled 
environment rather than wait until they turn 18 and get stuck into the grog and go wild.  I grew up in a country 
town.  In those days the legal drinking age was 21.  However, many of us went to the pub when we were only 
18.  In those days it was a question of community policing.  If we behaved ourselves and did not get drunk or do 
burnouts on the roads, no-one was concerned.  However, if we or one of our colleagues of the same age did 
something stupid, everyone under the age of 21 would be barred from the hotel for a time.  The Leader of the 
House is nodding.  I am sure this happened in his home town as well.   
Hon Kim Chance:  But it was never me who did the wrong thing! 
Hon BRUCE DONALDSON:  I am sure it was not.  A bit of peer pressure was applied to make sure everyone 
behaved.   
I am concerned about what may happen under this clause if parents leave their cigarettes lying around.  Perhaps 
parents will be required to lock up their cigarettes in a small gun safe to make sure their kids cannot get hold of 
them.   
Clause 13 provides a defence for persons who have reached the age of 14 and persons who have reached the age 
of 18.  A person under the age of 14 is covered by the law of diminished responsibility.  I wonder what will 
happen in the case of a person who is aged 13 rather than 14.  I hope the parliamentary secretary will respond to 
that.  Clause 87 gives a police or investigating officer the power to enter residential premises, subject to the 
person occupying the premises giving consent, and to search for tobacco products or cigarettes if they believe the 
products may be owned or utilised by someone under the age of 18.  That is very interesting.  Clauses 95 and 97 
deal with controlled purchase officers, who may be under the age of 18 years, being used to set up sting 
operations. That is what they are to be called.  It is also called entrapment.  I wonder how people with good legal 
backgrounds, such as Hon Peter Foss, would slam into this aspect of the bill.  A good senior counsel could 
probably make a real meal of any prosecution that might follow. 
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Under the enforcement provisions in part 7, clause 100 allows force to be used in seizing tobacco products.  I 
have a house in an area in which 2 700 kids attend senior high schools.  It would be pretty naive to think that 
none of those kids walk home from school smoking.  Will we see police or investigative officers rugby tackling 
those kids because they refuse to hand over a packet of cigarettes they may have between them?  The waste of 
time of police officers in doing things like that is laughable.  If we see kids being rugby tackled by somebody, 
we will know that the poor little beggars may have had cigarettes in their pockets. 
Clause 101, however, is the real doozey.  It imposes a $100 penalty on anyone between the ages of 14 and 18.  
No re-education program is being offered, and that is very relevant.  The very soft drug laws introduced by this 
government, and in particular by the very same Minister for Health who is in charge of the mental health regime 
in Western Australia, elegantly use the terminology “recreational use drug”, which is cannabis.  The mental 
health fraternity, including psychiatrists, psychologists and doctors, is now proving the long-term effects on 
mental health of using cannabis.  A $100 penalty is imposed for smoking a cigarette.  It will be far better for kids 
to be walking home from school smoking a rollie with some cannabis in it, because they will incur the $100 fine, 
but they will also be offered an education program, something not offered in the case of cigarette smoking.  
Cannabis causes much damage to mental health.  Look at the road statistics.  It has now been almost proven that 
one-third of people involved in motor accidents have some drug in their system, whether it be amphetamines or 
cannabis.  It is alarming.  When Victorian police introduced that drug testing capability, they were staggered at 
the results.  Some of the road rage is also drug related; let us face it.  Amphetamine use was an issue Hon Peter 
Foss talked about at length in relation to the behaviour patterns and changes of attitudes it causes.  The 
government is saying that kids can have a criminal charge brought against them, and can be put in the slammer 
for six months, but it is okay for them to have their cannabis - no problem.  To get away from the odium of being 
soft on drugs, they now use the eloquent term “recreational use” of a drug.  There is no such damned thing and 
we all know it. 
As I said, the government ran scared, because I remember the parliamentary secretary being very vitriolic about 
why I was interfering with this legislation.  It was so flawed that she ran for cover.  I think the member has a 
memory problem.  The parliamentary secretary spoke to the Green members in this place at length to make sure 
they would not support what I wanted to do.  She was making an absolute mockery of the good committee 
system of this house.  This issue could have been fleshed out, but I am sure that we will now receive a 
motherhood response on some of these issues. 
Hon Helen Morton has been involved in the health industry for many years and although I will not say she 
agrees with me entirely, she is starting to get there. 

Hon Ken Travers:  So you don’t like this bill, Bruce?  Is that what you are saying? 

Hon BRUCE DONALDSON:  I am not against the bill at all in that sense.  I am just referring to the stupidity 
and the inconsistency that appears in this bill. 

Hon Ken Travers:  So Hon Helen Morton agrees with part of that stupidity and other parts she does not: is that 
what you are saying? 

Hon BRUCE DONALDSON:  No; she agrees with the sensible things I am raising and she supports the rest of 
it, as I do.  I do not have a problem with that, but I have a problem with this flawed legislation that is so 
inconsistent it is unbelievable.  How can a product that is not illegal in Western Australia be seized from 
somebody? 

Hon Kim Chance:  Under the hoon laws we seize their cars. 

Hon BRUCE DONALDSON:  I am referring to smoking cigarettes and using cannabis.  We should consider 
the difference between the two.  Cannabis is illegal, and cigarette smoking is not illegal in Western Australia. 

Hon Ken Travers:  They both harm your health, though. 

Hon BRUCE DONALDSON:  Only in public places that have been designated.  Let us look at compliance.  At 
the moment the same compliance requirements are in the former act, but they have never been enforced because 
it would be almost impossible to do so.  Members are making a joke of it.  An example is alcohol consumption.  
It has been said many times that alcohol abuse is a problem; it causes probably 80 per cent of domestic violence 
and creates a great deal of strife and trouble within family budgets.  People are not allowed to buy alcohol if they 
are under 18 years of age and it cannot be consumed in a public place.  That is understandable.  What happens 
when schoolies leave school and race off to Dunsborough?  I will tell members about an example that appeared 
in the newspaper recently.  A car was pulled over by the police when they were searching vehicles, and nobody 
in that car had attained the age of 18 years.  The police officer asked the young bloke who was driving the car 
where the alcohol came from.  He said that his father bought it for him.  The police officer must have raised his 
eyebrows, because the young fellow passed him his phone and told him to ring his father in Perth.  The police 
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officer got on the phone and spoke to the boy’s father.  The father said he bought that alcohol for his son and his 
friends - the schoolies - who were going to Dunsborough, because he preferred to make sure that the quantity of 
liquor they were taking down there was limited.  He did not want his kid or the other kids with him to break the 
law by obtaining alcohol from a liquor store or pub while they were in Dunsborough.  He was trying to control 
their drinking.  The police officer accepted that and he loaded that grog back into the car.  It was in the paper; it 
is the truth. 

Hon Barry House:  He was not a local Dunsborough lad; he was a visitor to Dunsborough. 

Hon BRUCE DONALDSON:  I said it was schoolies from Perth.  I found that article in the paper interesting.  
However, I read other reports, one of which was that the police confiscated liquor from the occupants of a car 
because none was 18 years old.  The point is that no-one under the age of 18 who was stopped on his way to 
Dunsborough and found to be in possession of liquor was charged or fined $100.  Surprise, surprise - drinking 
took place in all the caravan parks, rented houses or units occupied by the schoolies even though most of those 
kids were under 18.  By rights the police could have gone into the accommodation occupied by the schoolies and 
confiscated all the grog.  They did not.  It would have been a waste of their time and resources.  The 
inconsistencies get worse. 

Hon Kim Chance:  There is no inconsistency.   

Hon BRUCE DONALDSON:  There is. 

Hon Kim Chance:  The rules appear to be exactly the same. 

Hon BRUCE DONALDSON:  Under the Tobacco Control Act the police have the powers to do that.  They 
have never done it because it is a waste of police resources.  According to the government, the situation now is 
that it is better for someone under 18 years to smoke cannabis.  The Leader of the House might shake his head, 
but he does not understand the government’s legislation.  I do.  I know what the government did.  It went soft on 
drugs.  Out of all the governments in Australia, it is the softest on drugs. 

Hon Kim Chance:  How do you make that out?  You are going to refuse to let the kids off. 

Hon BRUCE DONALDSON:  I do not believe that kids should have a criminal record. 

Hon Kim Chance:  We did not burden children with a criminal record. 

Hon BRUCE DONALDSON:  Under this bill, why is a kid under 18 not given the same opportunity for a re-
education program as a kid who smokes an illegal substance? 

Hon Kim Chance:  Perhaps when you break the law by using an illegal substance you need some counselling. 

Hon Ken Travers:  It is really hard to explain to them that they should not smoke when members of Parliament 
are sitting there smoking. 

Hon BRUCE DONALDSON:  It is not do as I do.  This legislation is flawed because there is no compliance 
provision.  I look forward to the kids at the Ocean Reef High School and Beldon school being rugby-tackled by 
police officers and so-called investigating officers.  I look forward to the implementation of the entrapment 
provisions and I would like to see some of those provisions being fought in a court.  I encourage anyone 
involved in a sting operation or entrapment -  

Hon Ken Travers:  Do you support people selling cigarettes to minors?  You want us to catch them! 

Hon BRUCE DONALDSON:  I did not say that.  I thank Hon Ken Travers for his interjection because he has 
introduced something brilliant.  The government is setting up huge penalties for someone selling a packet of 
cigarettes to a person under 18 years of age.  The government is forgetting the so-called drug lords.  It was not 
many years ago - probably when we were in government and under the previous Labor government - that the 
drug squad in Western Australia was a bloody disgrace; an absolute disgrace.  However, things change.  The 
drug squad was broken up and things started to happen - the police started to catch the Mr Bigs.  How do so 
many kids in Western Australia get hold of illegal substances, such as ecstasy, cannabis and amphetamines?  Do 
we ever see the intermediary persons being picked up at the airport?  No, we do not.  That is the problem.  They 
are at the nightclubs.  It is well known.  The trouble is that there is a code of silence amongst young people.  If 
we were to ask them where they got the drugs, they would not tell us.  That is very, very sad because that is the 
chain we need to break.   

Lord help any tobacco retailer who sees a young person coming in to purchase cigarettes and does not ask for 
proof of age.  He will be in real trouble and it will cost him big dollars.  I ask honourable members to have a 
good look at the newspaper on Tuesday, and the photos of the kids at the year 12 balls.  Most of those girls and 
young blokes look 20 years old and beyond.  They mature early.  It is very, very difficult to spot the difference 
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between a 17-year-old and an 18-year-old in this day and age.  They are very sophisticated.  Chris Judd is 22 
years old.  He looked 22 four years ago!  That is a fact.  He could have walked in anywhere.  I am waiting to see 
how the population responds when the first house is raided and tipped upside down looking for that terrible 
packet of cigarettes that mum or dad may have left around because someone spotted a 17-year-old kid walking 
into that house smoking.   

Someone remarked to me recently when talking about this bill - I found this very interesting - that, at the age of 
16, kids can have consensual sex.  In fact, the Greens and the government even made sure that a 16-year-old can 
be sodomised.  The Greens promoted all this.  At 16, kids can have consensual sex and they can be sodomised, 
but they are not allowed to bloody smoke!  This is just hilarious.  We would have to be the joke of all 
Parliaments in Australia.  When someone raised with me the issue of sponsorship and money being allocated, I 
wondered how the Treasurer would find himself without the tobacco tax.  Max Evans used to say to Hon Kim 
Chance and me, “You shouldn’t smoke, but keep smoking because we love the tax.”  What does it bring in now?  
Is it $500 million or $600 million? 

Hon Ray Halligan:  I think that’s the commonwealth’s. 

Hon Kim Chance:  Indirectly. 

Hon BRUCE DONALDSON:  Indirectly; we do get it back.  What about discounted petrol?  I mention this 
because we are talking about sponsorship and other matters.  When people spend $30 or more in a store, they can 
get a 4c a litre discount on petrol.  People have to buy only one grocery item off the shelves or a carton of 
cigarettes, which may cost anywhere between $80 and $100, and they can get a discount on petrol of 4c a litre.  
Is that aiding and abetting?  A good lawyer would be able to pick holes in those areas if he looked closely at the 
interpretation of the act.   

I look forward to the committee stage.  I understand that the Greens were going to oppose some of the liberties, 
rights and other matters.  They seem to promote this bill as their bailiwick, promoting their wonderful values in 
life in between smoking cannabis in the forests, dancing around and all this carry-on.  They have dreadlocks.  
Obviously the government must have gotten to the Greens (WA) over the holiday break.  Maybe that is how they 
got the 0.6 extra staff.  The Greens might have lobbied the government very strongly on this issue.  I am sure that 
the parliamentary secretary spent two and a half months convincing Hon Giz Watson that she should support this 
bill.  I know that she had some reservations about it last year in November, but those reservations have since 
evaporated.  I was very surprised when I heard the honourable member’s speech today.  I was looking forward to 
listening to the member speak for 45 minutes on the rights and issues of young people and the protection of their 
interests.  I wonder how well people will comply with the provisions of this bill.  Who will take the lead role on 
it?  I look forward to seeing a lot of children being fined $100.  My response to that will be to tell them to not 
smoke cigarettes, but to have a rollie with some cannabis leaf in it instead because they will then undergo a re-
education program and will not have to pay the $100 fine. 

The legislation was very good when it left the Legislative Assembly.  Some 2 300 pages worth of amendments 
have been made to the legislation that the government has pushed through the Legislative Assembly.  Some 
60 per cent of those amendments were government amendments.  Legislation was being churned out in the 
Legislative Assembly and rushed to the upper house, yet government members of the Legislative Assembly 
wondered why we were not getting through all the bills.  I was very pleased when the Council Clerks released 
that report because it distinctly highlighted the sloppiness of the drafting of legislation by parliamentary counsel 
and the sloppiness of the instructions that were given.  This has been going on for a long time.  Half of the 
problem is that not enough pay is offered to lawyers to attract good parliamentary counsel.  Unfortunately, there 
is a shortage of experienced parliamentary counsel, and the situation is getting worse and worse.  The problem 
has been growing ever since I have been a member of this place.  Even when we were in government, towards 
the end of our term in 2001, some of the legislation was sloppy and was being amended in the Council.  That 
situation has not improved; it has gotten worse.  I can understand why this bill is so flawed.  Frankly, some of the 
people who are involved in drafting legislation have never faced real life.  They become members of Parliament 
either right after they have graduated from university or, more usually, they are from a union background, and 
have no life skills.  They then become ministers - 

Hon Sue Ellery:  I wish! 

Hon BRUCE DONALDSON:  - and promote legislation that they are not really capable of dealing with.  Hon 
Sue Ellery should be a minister now.  Of course she should be.  She could have made herself ministerial material 
by supporting my push for this bill to go to a committee last November. 

Hon Sue Ellery:  That would have done it! 



Extract from Hansard 
[COUNCIL - Wednesday, 15 March 2006] 

 p519b-538a 
Deputy President; Hon Giz Watson; Hon Bruce Donaldson; Hon Louise Pratt; Hon Ray Halligan; Hon Simon 

O'Brien; Hon Anthony Fels; Hon Robyn McSweeney; Hon Sue Ellery 

 [6] 

Hon BRUCE DONALDSON:  The matter would have been finished with and I would not be standing on my 
feet tonight, because the issues would have been resolved.  The stupidity of it all!  I could keep talking for some 
time.  They were just my introductory remarks!  When the parliamentary secretary sums up the second reading 
debate, I want to hear some answers; otherwise, I will start with clause 1 and keep talking! 

One of the interesting issues is the question of children aged between 14 and 18 years.  Is a 13-year-old with a 
cigarette hanging out of his mouth on the way home from school exempt from this legislation?  Would that be 
due to diminished responsibility under law?  The opposition’s very capable spokesperson, Hon Helen Morton, 
will present figures to this house.  I will not steal her thunder.  One of the largest groups of smokers is 12-year-
olds, which is alarming.  That is the situation in other states.  I started smoking when I was about nine years old 
and gave up when I was 12!  I can remember that was during the war years when my father was away.  In about 
1948 or 1949 he threatened that he would make me smoke a cigar.  He caught me smoking and told me to go to 
his wardrobe and get his box of cigars.  I brought it out, he opened the box, and there was only one cigar left.  
Children always leave only one; that is a big mistake.  My friends and I had smoked the other 24 or 49 cigars; I 
am not too sure how many there were.  My schoolmates from Gosnells and I had smoked them.  My father 
almost flipped because he did not realise.  He asked how we had enjoyed them and I said that it made us giddy 
every evening when we were puffing on them. 

I hope that the parliamentary secretary mounts a very good advertising campaign to advise parents to lock up 
their cigarettes.  They should never give their 17-year-old children a smoke in their households because they 
could be up for a $10 000 fine for the first offence or a $20 000 fine for a second offence.  Parents should be 
careful of the battering rams that may be at their front doors as they are crashed open when police officers pour 
in to make sure that their 16-year-old is not smoking!  Lord help the poor young kid of 16 or 17 years who is 
walking home from school with a cigarette or is at a shopping centre with a cigarette.  He could be hit with a 
$100 fine.  Kids can get all the alcohol they want, and they do.  Let us face it, they get all the cigarettes they 
want now and that will not stop.  As I said earlier, smoke cannabis because that is the way out!  It is only a 
recreational drug; it is not harmful at all, as the Attorney General and Minister for Health has assured the 
Parliament: she’ll be right; go for it.  Cannabis use is causing huge mental problems for people.  It is causing 
great problems on the roads as too many people who are affected by cannabis drive, yet here we are, fiddling 
around.  I do not mind the government making sure that retailers are doing the right thing.  However, we are 
dealing with a legal substance that can, with the passage of this legislation, be ripped from people by force.  I 
look forward to the physical education activities that will now be conducted by police officers and investigation 
officers on the streets as they rugby-tackle kids while, down the road, people whiz past the 40 kilometres an hour 
speed signs at 60, 80 or 100 kilometres an hour.  Tell me, what is worse: a kid walking home with a cigarette or 
someone speeding past a school?  How many speeders were caught in the first week?  Thirteen thousand!  That 
is 13 000 offenders who exceeded the 40 kilometres an hour speed limit in school zones.  I ask members where 
police resources and police operations should be - 

Hon Ray Halligan:  Directed. 

Hon BRUCE DONALDSON:  - directed.  I thank the member.  I was getting a bit carried away.  However, 
never mind; while we are doing all this, Perth remains the burglary capital of Australia.  I guess that, at the 
moment, when people ring the police and do not get any response from them to a break-in, two or three days 
later they will say, “She’s right”, and go to Cash Converters, where they might find their stolen goods.  If they 
have a serial number for a stolen item, they might find it.  If they go to one of those swap meets, they might find 
it, or it might be in Victoria.  If they take a trip to Victoria, they might find it in one of the pawnshops.  Who 
knows?  The simple fact of life is that I am sure the police are not stupid.  They will direct their resources 
appropriately.  I believe that people are more aggrieved when someone breaks into their house.  It happened to us 
not long ago when I was actually in the house asleep.  It was most interesting to see what those people did.  
Anyway, I will know in future not to bother ringing the police, because I will know that they are doing their duty 
elsewhere.  They will be cruising around at night making sure that no-one is smoking.  The next thing is that 
smoking in cars will be another offence, so the police will have to watch for that very carefully.  While all that is 
going on, there will be continual burglaries and house break-ins.  We will see kids knocking off alcohol from our 
houses or wherever - perhaps on a schoolies trip.  However, it will not be an offence.  Whether it is in my home 
or someone else’s home, it will not be an offence.  If a person is caught with the alcohol on a schoolies trip, it 
will be tipped out and chucked in a bin - there will be no offence - yet it is illegal to drink in a public place or for 
a person under 18 to have alcohol. 
All I can say is that whoever dreamt up this legislation - other than the part establishing controls over retailers - 
should have a good look at themselves.  It just highlights what Hon Simon O’Brien said, when he pointed out 
time and again how soft this government is on drugs in Western Australia.  I can tell members that it has not won 
the hearts and minds of people.  Parents are more concerned about their kids getting onto drugs than they are 
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about them having a cigarette down the road.  If members do not believe me, they should get out into the real 
world and ask parents what their biggest fear is.  It is not cigarette smoking; I can tell members that now. 
We can soldier on, and the honourable parliamentary secretary can look nonchalant and as though she could not 
care less or is not interested.  That is fine.  It will all come home to roost one day.  Let us hope that the 
parliamentary secretary improves her demeanour before she becomes a minister.  She will become a minister. 
Hon Simon O’Brien:  Very soon. 
Hon BRUCE DONALDSON:  Yes, very soon.  I think there will be a bit of a disaster - 
Hon Sue Ellery:  Thanks for all your help. 
Hon Simon O’Brien:  We are here to assist. 
Hon BRUCE DONALDSON:  We are here to help the parliamentary secretary.  We are a very close-knit team 
in this house - she knows that - and we always support each other in one way or another.  Having said all that, I 
am waiting for the committee stage.  Will the parliamentary secretary adjourn this debate and seek further 
advice? 
Hon Sue Ellery:  I have my advisers in the chamber. 

Hon BRUCE DONALDSON:  That is good.  I am very pleased that the adviser is busy writing.  I hope we will 
get some decent answers.  I do not know whether we will pursue debate on clause 1; we probably will.  I know 
that my colleague Hon Helen Morton is dying to commence the committee stage and to point out the 
shortcomings and stupidity of the people who produced this bill. 

HON LOUISE PRATT (East Metropolitan) [8.24 pm]:  I will keep my remarks this evening reasonably brief, 
because I understand that some members might like to delay the passage of this important legislation by holding 
it up in the committee stage.  However, if that is the will of members, so be it.   
This bill represents substantial tobacco control reform in Western Australia and, as has been outlined, covers sale 
supplies and the advertising of tobacco products and other products that in some way promote the practice of 
smoking.  I will not reflect on the detail of the provisions of the bill; rather, I will make a few brief remarks 
about the importance of these reforms and our appetite as a Parliament to continue to commit to further reform in 
the future.   
Before I go on, I cannot help reflecting on some of the remarks made by Hon Bruce Donaldson.  I was a little 
unclear whether the sentiment he expressed was a will to ban or legalise all vices.  I was not quite sure about the 
integrity of the honourable member’s argument. 

Hon Simon O’Brien:  What would you prefer?   

Hon LOUISE PRATT:  I can tell Hon Simon O’Brien quite explicitly what I would prefer.  Whether we are 
dealing with legal or illegal drugs, the intent of the community, Parliament and government is to minimise harm.  
Whether we are dealing with legal or illegal drugs and the cultural position that they play in our community, the 
key objective for the government - knowing as it does that these kinds of acts are committed within the 
community, and that, to some extent, some people will smoke and take drugs no matter what prohibition is 
placed on such activities - is to minimise harm.  That can be achieved through the wide range of prohibitions, 
education programs, and counselling and support services with which the government and community services 
are involved.  Hon Bruce Donaldson says that parents are more concerned about drug use and that, compared 
with drug use, cigarette smoking is a trivial matter.  It is worth reminding members that the objective of most 
parents is to prevent their children from acquiring habits that result in disease or death.  That is the thing that 
worries parents about a child’s drug use.  In Western Australia an average of 1 500 deaths a year are attributed to 
smoking.  Smoking is the single largest preventable cause of death and disease in Australia.  We can argue about 
alcohol consumption and the use of illegal drugs; however, this evening we are debating tobacco control in 
Western Australia, and it deserves high priority because tobacco smoking is the leading preventable cause of 
death in Australia.  It represents a considerable burden on our health system.  For example, in Western Australia 
in 2002, tobacco use was responsible for 14 455 hospital admissions and 84 245 bed days.  Illegal drug use has 
not been responsible for that level of admissions.  With regards to alcohol consumption, there is likely to be a 
similar number of admissions.  Tobacco smoking places a financial burden on the community.  Health 
economists have estimated that in 1998-99, the tangible and intangible costs to Australia of smoking was 
$21 billion.  In Western Australia, smoking-related hospitalisations cost our health system $60 million. 

Hon Simon O’Brien:  How much excise was raised? 

Hon LOUISE PRATT:  I do not know the answer to that.  The honourable member is just as likely to know the 
answer as am I.   
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Hon Simon O’Brien interjected.   

The DEPUTY PRESIDENT (Hon Graham Giffard):  Order, member!  If an interjection is being ignored, the 
member should not persist continuing to speak over the member who has the call.   

Hon LOUISE PRATT:  Thank you, Mr Deputy President.  The figure I have just mentioned does not include 
costs of lost human productivity in our community and also the very real human cost, which is not quantifiable; 
that is, the pain and suffering of the community and family members as they deal with diseases associated with 
smoking. 

In Western Australia we now know that rates of smoking have fallen, but they are still too high.  The prevalence 
of daily smoking in Western Australia has fallen significantly from 32 per cent of the adult population in 1984, 
when these kinds of campaigns and measures to prevent smoking first started to come into play, to about 21 per 
cent in 2001.  I would be interested to know if any members have more recent figures.  Some 22 per cent of adult 
males are daily smokers compared with 20 per cent of females, and an additional four per cent of Australian 
adults are occasional smokers, smoking less often than daily.  The prevalence of smoking among students aged 
12 to 17 years is at the lowest since 1984.  This is at the time of the statistics I have here.  I would hope that it 
still remains the case.   

Hon Simon O’Brien:  Where do those statistics come from? 

Hon LOUISE PRATT:  They are from the QuitWA web site.  I think the statistics relate to research done in 
about 2002, but I am not a hundred per cent sure.  Current smoking prevalence has decreased since the last 
survey in 1999 from 17 per cent to 10 per cent.  There is indeed, however, a real need to do more work in the 
indigenous community, because, as at 2001, 50 per cent of Aboriginal and Torres Strait Islander population were 
smokers. 

Those declining rates of smoking in our community highlight the real importance of government action in 
reducing the rate of smoking in our community and, therefore, the cost of smoking to the community.  Since the 
impact of smoking on the community has been recognised, a great deal of work has gone into maximising the 
community’s understanding of the health consequences of smoking.  We have had widespread education 
campaigns, bans on advertising, restrictions on the sale of tobacco to children, Healthway replacing other forms 
of sponsorship and a wide range of other initiatives to inform the community about the negative health impacts 
of smoking.  Bans on smoking in public places have now come into play.  The government and the community 
have been responsible for implementing a wide range of initiatives that, in turn, have seen the rates of smoking 
decline in our community.  This says that we have still further to go.  In recent years, further specialist services 
have come into play to assist people with their individual needs for quitting smoking.  For example, there are 
high rates of smoking among people with different mental health illnesses.  There is, for example, a QuitWA 
mental health project, because up to 90 per cent of people with different mental illnesses are smokers.  There is 
also a neonate asthma prevention project.  These are the kinds of things towards which government can target its 
efforts. 

This legislation is an important step in continuing to reduce the influence of smoking in our community.  For 
example, it changes our capacity to regulate advertising.  We have had bans on advertising in the past, but I have 
certainly seen in my experience tobacco companies coming up with innovative ways of continuing to advertise 
their products.  There is a well-accepted link between the rates of smoking and its visibility in the community, 
whether through film, other forms of popular culture, such as television, or some of the other, more insidious 
forms of advertising that now take place at different community events; for example, a display sample where 
cigarettes being sold are backlit in a particular way to make smoking more glamorous.  Our commitment and 
sophistication must grow when tackling smoking, and we must keep up with the cultural changes that take place.   
There is a great deal of support in the community for this kind of legislation and policy.  Ninety per cent of 
people support stricter enforcement of the law against supply to minors.  Sixty-nine per cent support the 
immediate ban of tobacco advertising at sporting events.  Eighty-two per cent support banning smoking in the 
workplace.  Eighty-seven per cent support banning smoking in shopping centres.  Of course, many of these 
things are already part of accepted cultural practice.  Sixty-six per cent support increasing the tax on tobacco 
products to pay for health and education programs.  Sixty-two per cent support increasing the tax on tobacco 
products to discourage smoking.  Sixty per cent support making it more difficult to buy tobacco products in 
shops.   
In this legislation we are doing some of those things, such as restricting the display of tobacco products.  
However, we need to do more.  We need a continued commitment to reduce the rate of smoking in our 
community.  That includes continued regulation of the sale of tobacco products, and of the places in which 
people can smoke, such as in cars with children.  However, we also need a continued commitment to support 
services such as the Quit Line, and to ensure that we have well-educated general practitioners and other medical 
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professionals who can help people to quit smoking.  We also need to continue to send the message to the 
community that smoking is not a socially acceptable practice, because that is the main trigger for people to give 
up smoking.  Many people give up smoking due to concern about the health consequences.  However, the social 
stigma that is attached to smoking is the major trigger that will lead to a decline in the incidence of smoking.   
I am not one to reflect on personal experiences when I make speeches in this Parliament.  I am not a smoker.  
However, all the members of my immediate family are smokers.  I can attest to the impact that advertising 
campaigns, the Quit Line and other forms of support that have been provided in the community over the past 
couple of decades have had on the attempt by my family members to give up smoking.  Smoking is a serious 
addiction.  People would not have been given that message had it not been for the commitment that governments 
have made to these kinds of programs.  I hope that one day my family members will be successful in giving up 
their habit.  Some of them have managed to reduce their smoking considerably.  However, smoking is a difficult 
addiction to manage.  It is very difficult to quit.  Many members in this house also struggle with that addiction.  
Therefore, the community of Western Australia depends upon the continued commitment of a wide range of 
professionals in health and social services.  It depends upon the activism of organisations such as the Australian 
Council on Smoking and Health in continuing to draw our attention to this issue.  It depends upon the goodwill 
of businesses that attach profit to selling tobacco products or having people smoke in their premises.  It depends 
also upon the commitment of this Parliament to continue to regulate in this important area. 

HON RAY HALLIGAN (North Metropolitan) [8.38 pm]:  We are debating the Tobacco Products Control Bill 
2005, which is said to be a bill for an Act to prohibit the supply of tobacco products and smoking implements to 
young persons; regulate the sale and promotion of tobacco products; prohibit the sale of products that resemble 
tobacco products; reduce the exposure of people to tobacco smoke from tobacco products that are smoked by 
other people; and to repeal the Tobacco Control Act 1990 and make consequential amendments to the 
Constitution Acts Amendment Act 1899 and the Health Act 1911, and for related purposes.  The purposes of the 
bill certainly sound very laudable.  The bill uses the word “prohibit”.  That means that the government wants to 
stop tobacco smoking.  Do members opposite firmly believe that if this bill is enacted, the government will be 
able to stop tobacco smoking in its entirety?  I think not.  The government can make it illegal; that is the reason 
for the $50 000 fines.  If the intent is to prohibit tobacco entirely with this bill, the fines will not be needed.  Let 
us get right in our own minds exactly what this house is being asked to do.  My concern is that the government is 
still unsure.  I am unsure because it has been through the other place - it has been read a third time there; 
however, here it is in the upper house with 17 government amendments.  In the house in this Parliament where 
government is formed, the government could not even get it right.  Alternatively, did the government just push it 
through, believing that it would be able to pull the wool over people’s eyes yet again by saying that it is doing all 
the right things for young people?  It matters not what the words are able to produce.  

Hon Simon O’Brien interjected.  

Hon RAY HALLIGAN:  I will listen to my honourable colleague Hon Simon O’Brien in a moment, when I 
have finished.  It matters not that we able to achieve what we are hoping to achieve.  It is a matter of trying to 
convince the general public with the words “we will prohibit the supply of tobacco products and the sale of 
products that resemble tobacco products”, and expecting the general public to digest that and believe that it will 
happen.  The government needs to go back and have another look at this bill.  During the committee stage, like 
many of my colleagues, I have every intention of asking quite a number of questions about the practicalities of 
putting this legislation into operation, and how the government believes, should this bill become an act, it will 
achieve all the things it is suggesting it may be able to achieve.  I suggest that the government will have 
enormous difficulties, because it is not convincing itself, let alone the general community, that it is able to 
achieve these things.  I am not denying that it looks good.  A $50 000 fine is like the Attorney General saying the 
government will increase the penalties.  He has certainly increased the penalties, but that does not mean that 
anyone will be sentenced to any greater penalty.  It is meaningless; the minimum penalty is still zero.  The fines 
to be imposed by this bill also start at zero.  What are we trying to achieve?  We only have what is said in the 
bill: “A Bill for an Act to”.  That is supposed to make everyone feel comfortable.  It may well cause people in 
the community to feel comfortable, but it does not make me or any of my colleagues on this side of the house 
feel comfortable.   

I am in a position of being a reformed smoker.  I know what it is like to smoke.  I started when I was eight years 
of age.  

Hon Ljiljanna Ravlich:  That must have been during the stone age.  

Hon RAY HALLIGAN:  I will get to Hon Ljiljanna Ravlich shortly. 
I smoked for 35 years, and I am not proud of it.  I gave up 23 years ago, and I am thankful that I did.  I hope that 
everyone is able to give it up.  I do not agree with smoking, and it is best that people give it up, but how will we 
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achieve that?  I am not sure whether this bill will achieve that end.  Some of my colleagues have already alluded 
to the hypocrisy associated with allowing people to smoke cannabis.  Such people are ingesting cannabis, 
whether they smoke it or not. 

Hon Bruce Donaldson:  We lost one outstanding young sportsman in Geraldton because of cannabis. 

Hon RAY HALLIGAN:  Indeed.  This appears to be happening all the time.  The point is that there is no clear 
delineation from this government as it does not state that we will go down one path, and one path alone; namely, 
cutting out all smoking.  Members opposite have been very selective.  I have no argument whatsoever with being 
selective.  However, members opposite should have the intestinal fortitude to say that they are being selective, 
and give the reasons for it.  Government members are not giving reasons on this occasion.   
I would like the parliamentary secretary to indicate exactly where the educational aspects are included in this 
bill.  If we are to stop smoking, we certainly could make these activities illegal.  How will we encourage people 
to stop doing what they are currently doing?  Is it by imposing fines?  Our jails are full because we fine people 
and incarcerate them when they break the law.  We continually make laws in this place, and people in the 
community continually break those laws.  What will we do to change that state of mind?  In fact, if I recall 
correctly, we have been trying for up to 30 years to encourage people not to smoke. 

Hon Sue Ellery:  We’re getting there. 

Hon RAY HALLIGAN:  I am not so sure that we are.  I will be corrected on this point as I have not read the 
research, but I understand that an increasing number of young people are still taking up smoking. 

Hon Robyn McSweeney:  It’s mainly young women. 

Hon RAY HALLIGAN:  It is the case with young women in particular.  That is a great pity.  We need to find 
ways and means of stopping this happening. 

Hon Sue Ellery:  Looking at how people get access to the product would be a good idea, wouldn’t it? 

Hon RAY HALLIGAN:  Having been a smoker, I can talk from some experience.  I have heard what other 
members have said about cutting out all tobacco advertising.  I have seen all the tobacco advertising over the 
past 23 years, and it has not caused me to go back to smoking.  Getting rid of advertising alone is not the answer.  
If government members think it is the answer, they are fools.  The government would be foolish if it believed 
that banning tobacco advertising is the only possible way to stop people smoking.  That is far from the truth.  It 
may assist some, but only some, people to quit smoking.  Other things need to be put in place to try to stop such 
people smoking.  As I say, other members have rightly said that the government has certainly reaped 
considerable rewards over those 30 years of effort to encourage people not to smoke.  I refer to governments of 
all persuasions at the federal level that have continually raised the price of cigarettes by increasing tobacco 
excise.  People are still prepared to pay the price.  They pay the price not only in their hip pocket, but also 
through the diminution of their health.  It is a great pity.  How do we get the message across?  I am not denying it 
is difficult to stop smoking; it is extremely difficult.  Before I finally gave up smoking, I tried four times.  I have 
spoken to people who have suggested that they would also like to give up smoking.  It is just a state of mind.  
Smokers must really want to give up smoking; they cannot be forced to do it.  The provisions in this legislation 
will not force smokers to give up smoking because they will find other ways and means of getting their 
cigarettes.  That is the reason that members on this side of the chamber suggest that there are deficiencies in this 
bill.  The government might believe that this bill is the be-all and end-all of prohibiting the supply of tobacco 
products, but it will not achieve that end. 

Hon Sue Ellery:  Do you support the bill? 

Hon RAY HALLIGAN:  I support the concept.   

Hon Sue Ellery:  Will you vote for the bill? 

Hon RAY HALLIGAN:  The parliamentary secretary should listen and listen well: I will support the concept, 
but I will argue against a number of clauses in the bill because they are deficient. 

Hon Sue Ellery:  How will you vote? 

Hon RAY HALLIGAN:  It will depend on the end result.  I do not want a horse that is designed by the 
committee to end up a camel, and that is exactly what the government is presenting.  Is the parliamentary 
secretary asking me to agree to a bill that is deficient? 

Hon Sue Ellery:  I asked you if you will vote for the bill. 

Hon RAY HALLIGAN:  I said that I agree with the concept.  I agree with encouraging people to stop smoking.  
It is important and it is incumbent upon governments of all persuasions to go down that path.  The difficulty is 
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how to make it work.  How do we get the message across that causes people to change their minds?  We cannot 
go out and shackle their hands.  We cannot cause them to wear clothing without pockets to prevent them 
carrying cigarettes and matches. 

Hon Robyn McSweeney:  Who is going to police it? 

Hon RAY HALLIGAN:  The policing of it is another matter.  The point is that people must be encouraged to 
give up smoking.  We have tried for 30 years to do that and we have not achieved what we want to achieve.  Let 
us find other ways and means of doing it.  It may mean going back to basics, whatever they might be.  However, 
I do not believe that the provisions in this bill will achieve all those things.   

The normal process with these bills, and I have no argument with this, is that regulations will be made.  The 
details will be made public.  It is the devil in the detail that is all important.  It is important that we know what 
the processes will be.  The bill will tell us very broadly what is intended and what fines will be imposed if a 
person transgresses the law; however, the regulations will show us exactly what it is that people have to 
transgress before they are fined.  That is the important aspect of this bill.  The sooner those regulations come to 
the attention of the committee, which is an arm of this chamber and an arm of the Parliament, the better.   

As we proceed through the committee stage of this bill it will be interesting to hear exactly how the government, 
through the parliamentary secretary, responds to the questions that are asked.  Members can be assured that 
questions will be asked.   

Hon Louise Pratt referred to some very handy statistics.  There is nothing wrong with statistics, but they are not 
the numbers that will tell us what it is that we need to do to correct the situation.  I suggest that the statistics will 
allow us to target certain areas, and again I hope that will come out in the regulations.  It will not be one size fits 
all because the bill refers to someone over 14 years of age and under 18, presumably because the 14-year-old 
looks like an 18-year-old.  People younger than 14 can look older, and there are older people who look younger.  
It is not a one-size-fits-all situation.  That is one of our difficulties.  It is not the panacea; it will not cure 
everything.   

Hon Louise Pratt also mentioned indigenous communities.  We all know of the difficulties in these communities, 
whether they be related to smoking or glue sniffing.  There are many problems.  I have already mentioned in this 
place my experiences with the Aboriginal Loans Commission 38 years ago in Canberra.  Exactly the same issues 
that we talk about today were spoken about then.  I am not blaming any government, far from it, but the attempts 
made by successive governments in the past have not worked in those areas.  We have to try to find other ways 
and means.  Let us try to think laterally.  Something definitely has to be done.  We are not working together on 
this, and I think that is most unfortunate.  There are a number of areas in which a bipartisan approach is 
particularly important.  The Aboriginal area is one; mental health is another.  We should work together and try to 
overcome those difficulties that have been around for far too long.  Only if we work together are we likely to see 
any benefit.  One can hope that that may well be the case in the future.   

I am not sure that there is any focus on education or training in this bill, and what will be done to try to help 
these people other than slap them around with a big stick, a $50 000 fine, a $20 000 fine or a $100 fine.  What 
will be done to encourage them to stop what they are doing, to try to get across to them the health implications of 
the path that they have gone down?  As we know, it all depends on what is between the ears.  We have heard that 
everyone should wear patches.  It is probably not a bad idea.  It might stop people from wanting to take up this 
woeful habit.  I am not looking at Hon Simon O’Brien or the Leader of the House when I say that.  They are in 
control of their own destinies, as is everyone.  Certainly, it is considered an antisocial act more so nowadays, and 
rightly so.  We have laws that stop people from smoking in restaurants and in enclosed work spaces.  They are 
being ostracised.  This is one way of helping, but only one way.  Now we are talking about those hardened 
smokers.  I think our greatest concern is trying to stop young people from ever starting.  That will be our greatest 
problem.  It is antisocial behaviour.  Whilst plenty of people complain about the fact that they are forced, more 
so during winter, into the elements to smoke, that is something that they must learn to live with.  One would 
hope that it may encourage some of them to give up this filthy habit.   

Questions have been asked about how this will be policed.  It looks good on paper, but what are the practicalities 
of the legislation?  How will it achieve what we hope it will achieve?  How will it be policed?  Some 
government members travelled to the United Kingdom to recruit more police during wintertime in the northern 
hemisphere, when there is far more likelihood of recruiting people to come to our sunny climes.  No doubt the 
recruitment drive achieved some of the government’s objective, although I do not know whether it achieved the 
total objective.  I will not go down the path of arguing why current Western Australian police officers cannot be 
retained or why more Western Australians cannot be attracted into the service rather than having to recruit 
members from overseas.  The point is that the government must top up the number of people employed by the 
police force.  This legislation will add to the list of legislation that is required to be policed.  I do not know 
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whether it is the Commissioner of Police who decides how the resources of the police service will be utilised or 
whether the minister is able to encourage the commissioner to go down a particular path because of community 
pressure.  That is for the government to decide.  However, the dilemma remains.  There is a great need for a 
police presence in many areas for a variety of reasons.  The passage of this legislation will add yet another area 
for which the police will be responsible.  It will be awkward for the police service to stretch itself given how 
much is currently expected of it. 

I must admit to being concerned about the government’s commitment in this area.  Hon Bruce Donaldson has 
already mentioned that he would have preferred it if this bill had gone to a committee.  Many members, 
including me, agree that the Legislative Council committee system is particularly good.  The opportunity for 
members to have a committee report before them places them in a very good position to argue a case one way or 
the other about what should be the result of a bill when it is third read.  At this point, that will have to be done 
through the committee stage, which is somewhat unfortunate.  As I have said, I have no doubt in my mind - the 
parliamentary secretary may correct me during the committee stage - that the bill has some deficiencies.  I may 
be corrected on that.  The parliamentary secretary can expect to have to answer quite a number of questions 
about this legislation during the committee stage.  I have no doubt that many of those questions would have been 
answered if this bill had been sent to a committee. 
We all hope that legislation that is passed in this place will achieve what it is intended to achieve.  We are all 
looking to improve legislation.  If it is introduced into this place in a form with which we are comfortable, it is 
returned to the Legislative Assembly in exactly the same form, and everyone is happy.  We have dealt with 
legislation of that type.  We have dealt also with legislation that has been introduced in the Legislative Assembly 
that we believe, as is said colloquially, is a dog’s breakfast.  This legislation appears to fit that category.  I cannot 
understand why the government is proposing to move 17 amendments to this legislation unless it has realised 
that the original legislation was deficient.  That is a great number of amendments, and they are major 
amendments; whole clauses are proposed to be deleted.  For that reason, members might very well agree in 
hindsight that the bill should have gone to a committee in the first place.  We will now have to take up the time 
of the house through the committee stage doing all that one of our standing committees could have done.  
However, if that is the will of the government, so be it. 
I hope that the parliamentary secretary will be able to provide me with answers to a number of questions about 
the educational process of this bill.  The opposition is concerned not just about those who supply cigarettes.  I 
stand to be corrected, but the bill refers to the supply of tobacco products and smoking implements to young 
persons.  Are we looking only at suppliers or are we also looking at younger persons?  Will we try to find them 
and hope that they are caught by some form of police presence whenever and wherever that might be?  What will 
we do with them?  Will we fine them $100, which is included under clause 101?  Will we go down the path that 
we went down with the cannabis laws and tell people that they will have to undertake some form of “initiation”?  
Will we try to get into their heads and explain why they should not continue to do what they have been doing?  
The majority of people are looking to the government to provide a package that overcomes these problems, or at 
least an effort to overcome the problems, rather than something of this nature.  As I mentioned earlier, this is 
similar to some of the state’s criminal laws, in which all the government wants to do is to convince people that it 
is hard on crime because it has increased maximum penalties.  We all know that that is totally meaningless.  It 
means absolutely nothing because the judicial system will do its own thing in accordance with the legislation 
passed by this Parliament.  If the latitude is provided to the judicial system, it will utilise that latitude.  It has 
done so in the past and I am sure it will do so in the future.  We have to ensure that the judicial system 
understands exactly where we stand.  We have to be quite forthright in what we do and what we allow to go 
through this place and become an act so that there can be no doubt in the judicial system about what it is that the 
government and members of Her Majesty’s opposition want.  That is particularly important; to do otherwise 
would be to abrogate our responsibilities.  We should not just allow the courts to decide things that we should 
decide on behalf of the people.  We are the elected representatives.  It is all too easy to go down the other path 
and to say that we should leave it to the courts to make a decision.  That is not something that should be done.  
This is such a situation. 
I will not continue because there may be other members who wish to speak on this bill.  I reiterate my concern 
about the commitment of the government.  It has brought forward a bill that went through the other place some 
time ago.  It had been hoped that this bill would pass the Legislative Council before last Christmas.  There is 
always talk about how quickly the government wants things to go through.  That is just to appease members of 
the government.  If the legislation is such that it will not achieve the end, there is no purpose in having it in the 
first place.  I believe that is the type of legislation that we may well have before us at present. 

There should be vigorous debate during the committee stage.  The government will have to explain, in practical 
terms, how this legislation will achieve what the government says it wants to achieve.  I have no doubt about 
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what the government is telling the general community it is doing on the community’s behalf.  Again, it concerns 
me that the government may be convincing itself, before convincing the community, that this legislation will 
appease everyone, that the government will look good in the eyes of the community because it is trying to do 
something about this insidious habit of smoking - I can say that now, being a reformed smoker - and that the 
great majority of people, because I believe the great majority of people nowadays are non-smokers, feel the same 
way.  I am sure that they would all want to work together to try to stop those who are polluting our air.  If we 
work together, that might be achievable.  However, at present, with the type of legislation that has been put 
before us, which has not been considered by a bipartisan committee of this chamber, we may very well have 
some difficulties. 

HON SIMON O’BRIEN (South Metropolitan) [9.11 pm]:  I had better rise to my feet now before the Leader 
of the House does, because I can see he is being provoked to make a contribution, and I might have to save him 
from himself.  We are considering the Tobacco Products Control Bill 2005, which proposes to do a few things.  I 
would have liked it to go to a committee for consideration.  However, the house needs to understand what is 
actually in this bill.  I do not mean the detail; I mean the broad thrust.  It is a bill for an act to, firstly, prohibit the 
supply of tobacco products and smoking implements to young persons.  I do not believe that has been confronted 
with any great opposition, and probably will not be, although some people might want to pick over some of the 
detail.  It is also a bill for an act to regulate the sale and promotion of tobacco products.  In some ways, this part 
of the bill will be if not problematic, then certainly unable to achieve all that it sets out to achieve.  We might 
discuss that a bit more in the committee stage.  It refers to prohibiting the sale of products that resemble tobacco 
products.  Why on earth the government would worry about anyone who wants to produce products that 
resemble tobacco products but are not tobacco, I do not know.  However, if the government wants to prohibit 
that, it may as well; it is prohibiting everything else.  The government wants to reduce the exposure of people to 
tobacco smoke from products that are smoked by other people.  I guess if it wants to do that, it will keep doing it.  
All those provisions will be discussed in the committee stage. 

Another opportunity will be presented at the committee stage when we consider the other parts of this bill that do 
not seem to have received any attention.  They are to repeal the Tobacco Control Act 1990 and make 
consequential amendments to some other acts as set out in this bill.  The Tobacco Control Act 1990 contains a 
number of provisions, one of which establishes the Western Australian Health Promotion Foundation.  
Therefore, when the Tobacco Control Act is repealed by this bill, the Western Australian Health Promotion 
Foundation would cease to be, were it not for the fresh legislative machinery in this bill to reconstitute the 
Western Australian Health Promotion Foundation and administration.  That is set out in part 5, which is a 
substantial part of the bill.  Instrumentalities with wide-ranging and well-financed charters are set up to poke 
their blinking noses into people’s lives - whether or not people want that to happen - because it is supposed to be 
good for them.  They cheerfully spend huge amounts of money on a range of measures, some of which may 
carry a useful health message.  However, the whole shooting match is, and remains, a self-propagating vehicle.  I 
am not sure whether quango is the right word, but it will do for the purpose of this exercise.  Would it not be 
interesting if part 5 of the bill were removed from the legislation?  I wonder what the consequences would be.  
Certainly a few people would be looking for other things to do.  I might ask the parliamentary secretary 
questions about the size and scale of the Western Australian Health Promotion Foundation and about how much 
it costs to run, its staffing levels and what its staff do.  Many bodies are involved in all sorts of well-meaning 
campaigns that tell us how to live our lives, including road safety campaigns.  However, they are intrusive and 
expensive - and, for what?  One of the latest strokes of genius has come from the federally-based health and 
antismoking Nazis.  They have decided that people who choose to smoke will be confronted with cigarette 
packets that contain graphic images of people with diseased lungs, limbs, gums, lips, tongues or whatever else 
they can find.  Apparently that measure will turn people off smoking; maybe it will, maybe it will not.  I suspect 
that it probably will not.  By way of example, what will happen is that women in particular will not use cigarette 
packets in public.  Rather, they will buy mesh Oroton cigarette containers -  

Hon Kate Doust:  That’s very 1970s of you. 

Hon SIMON O’BRIEN:  Smokers will buy some form of cigarette holder and transfer their cigarettes from the 
packets into the holders.  That will mean that the written health warnings, which are already on cigarette packets 
and are seen, with whatever effect, by smokers, will not be seen because the packets - whether they contain a 
written or photographic warning - will be discarded by smokers as they decant their cigarettes into an 
anonymous receptacle.  What genius thought of that idea?  I wonder whether the Western Australian government 
supports that measure.  I wonder how much the feds paid to have it implemented.  We already know that people 
have ways of getting around that measure.  If people who want to smoke do not want to see those sorts of 
images, they will get around them.  In the meantime, self-serving bureaucracies in 101 different formats are 
doing a whole lot of things.  In some ways they are assisting with health and safety messages; however, there is a 
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lot of self-interest in what they are doing.  I look forward to the opportunity when we talk about the Road Safety 
Council, so Hon Sue Ellery should make sure she is in the chamber. 

Hon Sue Ellery:  I am looking at you.  You know I am listening to you. 

Hon SIMON O’BRIEN:  If the member is looking at me, she is using her eyes.  If she is listening to me, she is 
using her ears. 

Several members interjected. 

Hon SIMON O’BRIEN:  I think it is, too.  It is the oppressive nature of this chamber.  I look forward to the 
opportunity to discuss this matter with the Road Safety Council.  I might fail then to support a clause to re-
establish it, if we ever get the opportunity.  As for this mob, we might talk about that a little bit more. 

Hon Sue Ellery:  The images on the packages that you are talking about were introduced by the commonwealth 
government. 

Hon SIMON O’BRIEN:  Yes, they were.  I said so.  The federal government is bringing it in. 

Hon Sue Ellery:  Have you written a complaint to them? 

Hon Ljiljanna Ravlich:  You are critical of your own government. 

Hon SIMON O’BRIEN:  I think - 

Hon Ljiljanna Ravlich:  Just say yes. 

Hon SIMON O’BRIEN:  I think I made it pretty clear by the type of language I have used that I am not 
impressed by the people who are paid large sums of money to think up these dopey ideas and to spend great 
amounts of public money.  I do not know whether the costs of this are included in the figures from five years ago 
that Hon Louise Pratt has. 

Hon Ljiljanna Ravlich:  It must work, otherwise they would not do it. 

Hon SIMON O’BRIEN:  It might have an impact on some people and not on others.  A whole range of 
motivators drive many people.  People attempt to commit suicide every day of the week.  They all have different 
reasons for doing it.  People indulge all sorts of passions, at some risk to themselves, every day of the week.  It is 
human nature.  We can advise and give sound advice, but there is a limit to how much we can realistically 
interfere in the personal decisions of people.  A member behind me was saying that now there is a licence to 
indulge in almost any form of sexual behaviour at the age of 16 years in this state, but unless people are 18 years 
of age they cannot have a smoke afterwards.  That is a flippant comment but it just shows where we are going.  
We can have debates sponsored by the government to make sodomy freely available to 16-year-olds, but now the 
government is concerned that, heaven forbid, anyone should have a cigarette or possess a cigarette.  When we 
consider these matters in detail I shall use the term “health Nazi” again in relation to this sort of amendment, 
which is being proposed here by one of our colleagues - 

The power under subsection (1) or (2) to seize a tobacco product or smoking implement is not to be 
exercised in respect of a person unless - 

(a) the person has been requested to produce a document mentioned in section 15(1) showing that 
the person has reached 18 years of age; and 

(b) the request was not complied with immediately. 

What sort of jackbooted nonsense are we talking about here?  What will we do when we are faced with someone 
with a communication problem, who is deaf or intellectually disabled, happens to be 21 years of age but looks 
like an 18-year-old, and who fails to comply immediately?  That is a private member’s amendment on the 
supplementary notice paper, but is that really the sort of provision we need in our law?  I am glad this gives me 
the opportunity to get some of these concerns off my chest, because I am fed up with the way our nanny state is 
continually growing.  A whole range of systems increasingly are put in place to do certain good things, but they 
become eternal and self-propagating and are there for the sake of it rather than to address the real issues that 
matter.  We debate serious matters in this house and issues of the day that impact directly on people’s safety and 
security.  I sometimes think that we do not give enough weight to some of those.  Sure, we need to talk about 
preventive health measures.  At the same time, I wonder how far we need to go to protect people from 
themselves.  While I agree with the thrust of the provisions aimed at preventing young people from gaining 
access to tobacco products, and while I acknowledge the adverse health consequences of smoking, some of the 
people involved in this industry seem to have a fixation about pursuing these matters whether people want them 
to or not.   
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I wanted to make those observations.  I look forward to the committee stage.  Some of the matters that members 
have raised probably should have been raised in committee, because many of the provisions in this bill raise 
questions that touch on the absurd.  Those provisions need to be exposed for what they are.  I refer in particular 
to the restrictions that will be imposed on tobacconists.  The government is trying to muck around with the 
livelihood of the tobacconists at the corner shops who are simply selling legal products to people who choose to 
buy them.  That can be contrasted with some of the other attitudes that are entertained in society at the moment, 
where far more offensive displays are encouraged, and in some cases even paid for by the taxpayers.  This is an 
interesting bill, and one that we appear destined to revisit increasingly as its proponents take greater control of 
the agenda, because that seems to be what they are paid to do.   

HON ANTHONY FELS (Agricultural) [9.26 pm]:  I want to make some comments on the Tobacco Products 
Control Bill.  The government is proposing to replace an existing act of Parliament with a new bill that basically 
addresses the same issue.  That is an admission that the existing act is adequate.  However, if the existing act is 
inadequate, the government should fix it.  It should not repeal that act and replace it with a bill that essentially 
addresses the same issue.  Surely the government could tighten up the existing act.  In 2004 a government survey 
found that 53 per cent of retailers sold tobacco products to children.  Therefore, the existing law is not being 
enforced properly.  This is not because the existing act is inadequate.  It is because the Department of Health of 
Western Australia, which administers that act, is inadequate.  This bill is an admission that the government and 
the Department of Health have failed to police the existing act adequately.  It is little wonder the Department of 
Health cannot enforce the existing act.  It has its own crisis to deal with.  That is the crisis in the hospital and 
health care system in this state.  Mr McGinty promised to fix that crisis when Labor came to power.  Mr 
McGinty also promised to fix the finance brokers scandal.  Mr McGinty was very keen to promise the world and 
for everyone to get their hopes up, but he then did everything possible to frustrate the legal process that he had 
promised to deliver, at the government’s expense.   

The Tobacco Products Control Bill, and the existing act, the Tobacco Control Act 1990, should be the 
responsibility of the Minister for Consumer Protection.  However, since the Labor Party came to power five 
years ago, the Department of Consumer and Employment Protection has also shown itself to be a toothless tiger.  
The tobacco legislation should come under the control of DOCEP.  DOCEP should be monitoring it.  Tobacco 
product controls are a retail issue, not a health issue.  The Health Department is the largest bureaucracy in this 
state.  We are now being asked to give that department an important piece of legislation to manage and enforce.  
That will create an even larger bureaucracy.  The Department of Health would be better served providing 
improved health services, rather than monitoring the sale of cigarettes and tobacco products to minors.  Does the 
Liquor Licensing Court monitor underage drinking?  Imagine if the Department of Health had to police the 
liquor industry.  It would not even know what a pub or a nightclub is.  I am also opposed to licensing the 
retailers.  This only encourages more concentration of retailers.  This bill creates an extra cost and administration 
burden on small business.  These burdens are not necessary, and not welcomed by smaller retailers.  The 
government must have no important legislation if it is running this bill in its first week of Parliament in the new 
year.  If the Department of Consumer and Employment Protection had any teeth, it could manage the retailing 
issues.  History shows that DOCEP has been a toothless tiger.  Monitoring cigarette retailing is a waste of the 
resources of the Department of Health. 

Let us look at the retailers, particularly the supermarkets.  If the government were serious, it would include in the 
legislation provisions that a retailer cannot use cigarette sales for discount fuel offers.  This may already be a 
breach of the existing Tobacco Control Act 1990 and the Trading Stamp Act 1981, yet this government allows 
Woolworths and Coles to give out petrol discounts from the sale of cigarettes.  Why allow a retailer the defence 
of having thought a customer was over 18?  Either the customer is over 18 or not.  There should be no such 
defence.  What about when kids come in with fake identification, and a retailer sells to them after seeing that 
identification?  The retailer might even have believed that the identification was fake, but he will still be able to 
use it as a defence.  If there is any doubt at all, retailers should not supply cigarettes.  This government believes 
that it is okay to smoke marijuana, but not to smoke cigarettes.  It has its priorities totally wrong.  This 
government believes that it is okay for a 17-year-old to grow his own dope, but if he buys a packet of cigarettes, 
the retailer who sells it to him will cop a bigger penalty than if he supplied a couple of joints.  What about 
nicotine products, such as Nicorettes?  Should these be restricted to 18-year-olds?  We need controls and 
supervision of pharmacies.  How does the bill address these products, and new nicotine products that are sure to 
come onto the market in future years as alternatives to smoking tobacco? 

How does this bill contradict the Health Act, in regard to vending machines in the workplace?  How can vending 
machines be allowed in a workplace, when smoking is banned in that workplace?  This bill is all over the place 
in its direction and what it addresses.  What do we do with students under the age of 18 who work in a workplace 
where there is a cigarette vending machine?  What additional responsibilities are being placed on an employer 
when workers under 18 have access to a cigarette vending machine?  What about kids working part time where 
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there is a cigarette vending machine around?  What do we do about a business like Hungry Jack’s that employs 
underage workers?  Will they be banned from having a vending machine?  What about any sort of retail business 
that employs junior staff, but has a vending machine on its premises?  This is getting like the Liquor Licensing 
Act, under which licensed restaurants cannot employ anyone under 18 because they serve alcohol.  It is silly to 
license retailers when this bill allows vending machines.  Additional penalties should be placed on larger retail 
groups, such as Woolworths and Coles, which may commit an offence and absorb a significant fine, while a 
small, individual retailer cannot.   

I am concerned that the Carpenter Labor government is quick to get into bed with the WA Inc players from the 
1980s, big businesses around town, wherever that is to its financial benefit.  Brian Burke is back in business, and 
Mr Carpenter’s door is open to the old WA Inc players.  Come in spinner.  The Minister for Health introduced 
this bill into the lower house on the same day that he announced that there would be an exemption for the 
Burswood international room.   

Hon Sue Ellery:  What does that have to do with Alan Carpenter? 

Hon ANTHONY FELS:  Alan Carpenter is the one who is allowing Brian Burke and the old WA Inc players to 
come back in.  Burswood International Resort Casino is the only business in Western Australia that will have an 
exemption for cigarette smoking in the workplace.  That was announced on the same day that this government 
introduced this tobacco legislation in the lower house and by the same minister. 

The government is introducing covert operations into this bill.  Controlled-purchase operations are a waste of 
time and money.  The government is creating a police state, and these things are unnecessary.  It is a nonsense 
idea.  It is simply setting up entrapment by officers from the Department of Health.  How many thousands of 
dollars will be spent and how many man hours will be used by inspectors from the Department of Health setting 
up a scheme to catch some poor corner store owner?  How much will be spent on Crown Law prosecutors 
pursuing a business that operated pursuant to some system that was set up by the government just to obtain a 
conviction to justify its existence?  Entrapment is an admission that officers from the Department of Health are 
not otherwise doing their job properly.  I agree with Hon Giz Watson that we must start pulling up this 
government.  We should not legislate to promote victimisation of small businesses if the department decides to 
act on a whim, as it invariably does.  It is hypocritical of the government to do this by introducing this bill, while 
allowing the Burswood international room to be exempt from laws on smoking in the workplace. 

Although the bill appears to be what the public demands, it is a clear admission that what the Labor government 
introduced in 1990 has not worked.  Was that because it was a bad act, or was it an incompetent government at 
that time or now, or has the Department of Health been incompetent in monitoring this situation? 

I oppose the bill, as presented.  It is draconian and an admission that the government has failed under the existing 
Tobacco Control Act 1990.  A capable minister should instead review deficiencies under the existing act and 
implement proper controls.  This is the wrong way to deal with this important issue.  There is no need for WA to 
simply fall into line with the other states when legislation is  already in place to address the issue of tobacco 
retailing.  I will take a keen interest in the comments and the replies from government members to my concerns 
about the 17 government amendments already proposed, as well as the amendments proposed by the Greens 
(WA), the National Party and the opposition.  Clearly, this bill should have been referred to a committee to 
investigate the many issues that have already been addressed in this house.  I reserve my right not to support this 
bill, not because it is unnecessary, but because an act was introduced by Labor in 1990 to deal with the issue.  
The government should be enforcing the provisions in the existing act and amending it where it is deficient, not 
simply wiping the slate clean and starting over again. 

HON ROBYN McSWEENEY (South West) [9.38 pm]:  This is the second day of the new Parliament, and I 
find it really hard to believe that the Tobacco Products Control Bill is this government’s highest priority.  Two-
year-olds are running around with sexually transmitted diseases, and this government is introducing a bill that 
restricts people under 18 years of age from smoking.  Smoking is a health hazard, it is a filthy habit, it is bad.  I 
agree with everything that has been said about smoking.  There are carcinogens in tobacco smoke.  One of my 
pet hates is driving along the highway and stopping at traffic lights, looking to the right or left and seeing a 
parent smoking in a locked car with toddlers in the back seat.  I absolutely hate that.  The fact is that as an adult 
it is their choice to do that; however, they are inflicting damage on their children and any education program to 
stop that is a good thing.  Charging and fining kids under 18 years of age $100 for smoking is ludicrous.  
Education programs are the way to go, not imposing fines on people.  This bill has so many holes in it.  A lot of 
young people experiment with smoking.  Hon Kim Chance probably experimented with smoking and he has not 
stopped. 

Hon Kim Chance:  I started at 22. 
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Hon ROBYN McSWEENEY:  He is still smoking now.  At 22 he could have acted as a 13-year-old. 

Hon Sue Ellery:  Look what it has done to him. 
Hon ROBYN McSWEENEY:  Yes, look at what it has done to him and that comment came from a member on 
his side!  A lot of children experiment.  What happens when a principal catches a group of kids smoking in the 
schoolyard? 
Hon Sue Ellery:  He expels them. 
Hon ROBYN McSWEENEY:  That seems harsh to me.  If they are caught smoking marijuana, which this 
government approves, they should be expelled. 
Hon Kim Chance:  Why do you say that? 
Hon ROBYN McSWEENEY:  The government should consider the fines that will be imposed and the fact that 
it is soft on cannabis. 
Hon Kim Chance:  It is in contrast with your side, which let them go. 
Hon ROBYN McSWEENEY:  In comparison with other states, the Western Australian government is the 
softest on cannabis. 
Hon Ljiljanna Ravlich:  It highlights that you have not read a piece of legislation in your life and neither has 
any member on that side. 
Hon ROBYN McSWEENEY:  Is the Minister for Education and Training finished with her stupid remarks? 
Hon Ray Halligan:  The Minister for Education and Training is marvellous - there is no doubt about that. 
Hon Kim Chance:  We would not pick you up, but you are sending out the wrong message. 
Hon ROBYN McSWEENEY:  I am not sending out a wrong message.  I have read this legislation.  The 
government fines people $200 for growing a couple of cannabis plants in their backyard.  If a child is caught 
with one tobacco cigarette, he can be fined $100, but a cigarette filled with tetrahydrocannabinol attracts a $200 
fine.  I have read the legislation. 
Hon Sue Ellery:  You have not; it is at the discretion of the police. 
Hon ROBYN McSWEENEY:  Regardless of whether it is at the discretion of the police, it is in the legislation. 
Hon Sue Ellery:  You are choosing a particular clause.   

THE DEPUTY PRESIDENT (Hon Louise Pratt):  Order, members!  Hon Robyn McSweeney has the call. 

Hon ROBYN McSWEENEY:  The government chooses what it wants to implement. 

Hon Bruce Donaldson:  The government uses the quaint terminology “recreational use”.  What a cop-out! 

Hon ROBYN McSWEENEY:  Kids can drive a vehicle at 17 years of age.  
Several members interjected.  
Hon Bruce Donaldson:  I get under the government’s skin easily. 
Hon ROBYN McSWEENEY:  I know. 

The DEPUTY PRESIDENT:  Order, members!  I will not entertain debate between members across the 
chamber. 

Hon ROBYN McSWEENEY:  At 17 years of age, a kid can get a licence to drive a high-powered vehicle, and 
a lot of kids die in those vehicles.  However, if they are caught with a smoke, they can be fined $100.  The 
government’s priorities are wrong. 

Hon Kim Chance:  Would you rather that a child smokes? 

Hon ROBYN McSWEENEY:  At the beginning of my speech I said that smoking is a filthy habit.  For 
goodness sake, this is the government’s highest priority.  I support all health measures to stop children and 
young women smoking.  This legislation has been very poorly drafted.  This government introduces poorly 
drafted bills into this Parliament and we have to muddle through them.  The intent of this bill is good.  The 
government’s priorities are wrong.   
This is the second day of Parliament this year and here we are in a nanny state trying to stop kids under 18 
smoking.  What are Hon Kim Chance’s priorities?  Under 16 would have made more sense. 
Hon Kim Chance:  Our first bill for the year, unlike what you said, was the Dangerous Sexual Offenders Bill 
2005. 
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Hon ROBYN McSWEENEY:  I agreed with that last night. 

Hon Kim Chance:  You’re wasting time on this bill. 

Hon ROBYN McSWEENEY:  I am not wasting time on this bill at all. 
Hon Kim Chance:  People only have to read Hansard.  It is interesting to see who was in the chamber today 
listening to this nonsense from your side. 

Hon Bruce Donaldson:  I can tell you who was in the chamber.  I can tell you who was in the public gallery too.  
That does not make your sloppy legislation right either. 

THE DEPUTY PRESIDENT (Hon Louise Pratt):  Hon Robyn McSweeney has the call.  There will be no 
debate between members across the chamber unless Hon Robyn McSweeney chooses to entertain the 
interjections. 

Hon ROBYN McSWEENEY:  We have had to put up with rotten legislation in this place for the past five 
years, and the Leader of the House thinks I am wasting time.  I am not wasting time; I am letting everybody in 
Western Australia know that this government is wasting time using this legislation as a top priority to stop kids 
under the age of 18 smoking.  They can have sex at 16, they are allowed to have gay sex at 16, they can drive 
cars at 17, but if they are caught with one cigarette, we can fine them $100.  Who is the “we” who fines them 
$100?  The health inspector can fine them or it can be somebody who the CEO deems can be an inspector at that 
time. 

Hon Kim Chance:  It is actually the justice system, the courts. 

Hon ROBYN McSWEENEY:  I am just saying that the government has its priorities wrong, and I wanted to get 
that on the record. 

HON SUE ELLERY (South Metropolitan - Parliamentary Secretary) [9.46 pm]:  This is an important public 
health policy matter.  As the Leader of the House indicated by way of interjection, a mark of that importance is 
the presence in the public gallery tonight of a number of public health policy practitioners in Western Australia.  
Representatives from the Heart Foundation, the Public Health Association of Australia and the Australian 
Council of Social Service have listened to the debate tonight.  I will be interested to hear the conclusions they 
draw from the contributions that have been made by the majority, not all, of opposition speakers tonight.   

I want to address some of the issues that have been raised during the debate, and remind members that the main 
purpose of the Tobacco Products Control Bill 2005 is to reduce the incidence of illness and death caused by 
smoking tobacco and similar products.  An important principle that this bill addresses is that the ability to sell 
tobacco products is a privilege, not a right.  Under-age smoking is not an issue just for regulators and 
enforcement authorities; the whole community must take responsibility for it, including parents.   

A range of issues have been raised tonight, particularly in the latter part of the debate, which seemed to imply 
that the government sought to address the consequences of smoking tobacco that face the community by this 
legislation alone.  I will address the wide range of programs that have been in place for a significant period, 
including under previous governments of Liberal persuasion, which demonstrate that there has been some factual 
fuzziness in the contributions made on this important public health area.   

I would like to respond to some comments by Hon Helen Morton.  Smoking in cars and enclosed public spaces is 
one of the first issues that she raised.  The government has considered the issue of smoking in cars, and is not 
considering legislation at this time.  However, members will have noted that a range of non-government 
organisations have run successful education campaigns in the past to tackle this issue.  One of those included 
full-page articles in The West Australian in October last year about a campaign suggested by the Cancer Council 
WA to address the issue through a public education campaign.  The government is certainly supportive of that 
strategy.   

Hon Helen Morton also raised the issue of minors and smoking.  The bill provides for the confiscation of 
tobacco products from minors, subject to strict controls and procedures.  That is no different from the types of 
controls that are put in place to prevent minors from having access to alcohol.  Nor is it any different from the 
kinds of restrictions that are put in place for the sale of alcohol, which is a legal product, of which excessive 
consumption is harmful.  Restrictions are placed on its advertising, on who can sell it, the hours during which it 
can be sold, the types of products that can be sold in the same place and the age of the people to whom it can be 
sold.  This bill, which places restrictions on tobacco products, is no different.  The faux shock-horror from 
members opposite about placing restrictions on a legal product completely ignores the fact that exactly the same 
restrictions are placed on the ability of minors to access alcohol. 
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The bill provides for the confiscation of tobacco products from minors, subject to strict controls and procedures.  
We are making a policy statement that although it is not illegal for minors to smoke, if they are caught smoking 
by appropriately trained persons, the tobacco products can be confiscated.  Under this legislation it will be illegal 
for people to supply tobacco products to minors.  Although the minors will not have committed an offence, the 
act of supplying tobacco to minors is illegal and confiscation of the product is considered to be an appropriate 
sanction.  This bill will restrict the availability of tobacco products for children through retail outlets, and targets 
adults who supply those products. 
Members raised the issue of minors who use false identification to obtain a tobacco product.  The bill canvasses 
provisions that provide that a retailer might not have known that a minor used a false ID.  It is sometimes 
difficult to distinguish the age of teenagers.  A 14-year-old with the appropriate dress, make-up and general 
appearance, can appear to be 18 years of age.  Clause 13 provides a necessary protection for a retailer when a 
minor has used a false ID to obtain tobacco products.  The aim of introducing stricter controls on the sale of 
tobacco products to children, supported by tougher penalties such as the possibility of a trader who sells tobacco 
products to children losing the right to sell tobacco products, is to reduce the smoking rate among children.  The 
bill aims to make it much harder for children to obtain cigarettes.  It is not the case, as some members have 
suggested, that investigators will be roaming the streets seeking to rugby tackle children who smoke.  It is the 
intention of the bill to provide some authority for investigators to ask children appropriate questions about the 
illegal supply of cigarettes.  For legal reasons it is necessary for the legislation to provide investigators with that 
authority to ensure that they act within the law when they approach minors who smoke. 
I will canvass the issue of cannabis.  Members are aware that I had responsibility for the carriage of the Cannabis 
Control Bill.  Cannabis is illegal because it is harmful.  That legislation has provided a regime that allows the 
police to exercise discretion about what they can do in very clearly identified circumstances.  They can either 
issue an infringement notice that imposes a fine upon the offender, or require the offender to attend a cannabis 
education session.  However, if the circumstances warrant it, the police can pursue the same charges, court 
proceedings and, ultimately, the same penalties that applied the day before the legislation was enacted.  The bill 
recognises that in certain circumstances the view of the community is that it does not necessarily want young 
adults in particular saddled with a criminal conviction for something that may have taken place over a short time 
as a rite of passage, however wrong and harmful that rite of passage activity may be.  That legislation does not 
make cannabis legal.  I repeat: it does not make cannabis legal.  It recognises that cannabis is a harmful drug.  
The legislation changed the regime under which the police have the discretion to determine in certain 
circumstances how they can proceed.  To suggest otherwise is wrong. 
Hon Helen Morton raised the question of licensing.  It is the case that a fee is proposed on a business premises 
basis.  The fee in the first year will be approximately $270, which will reduce to approximately $150 in the 
second year.  The fees from the licensing scheme will fund the administration of the scheme and associated 
activities, including providing for staff.  The fees will also be used to fund a number of other things; for example, 
education programs for industry and the public, the publication of educational material, and a number of 
mandatory signs and warnings that are required under the bill.  The signs and warnings will be provided to 
industry free of charge.  The government’s policy on the licensing regime is that it should be a minimalist 
licensing scheme.  That is achieved in the bill.  Indeed, some of the amendments to be proposed in my name are 
a result of consultation with the industry about how the minimalist regime ought to operate.  
Hon Giz Watson raised the question of the Burswood Casino.  I will quickly touch on that issue.  Because of all 
the reasons outlined by members, it was a difficult decision for the government to make.  However, the 
government has put in place a number of qualifications for its support of the exemption.  They relate to matters 
that the government wants addressed.  For example, the government wants to be assured that the Burswood 
highroller facility will use the best smoke extraction technology in the world.  The government wants assurances 
about the casino’s human resources policies relating to the rostering of staff in areas where smoking will be 
permitted and that staff will not be rostered in such areas against their will.  The government wanted and 
received assurances about possible discrimination against staff who choose to not work in areas where smoking 
is permitted.  The government seeks to have independent health checks for workers engaged in the international 
room.  The checks will consider the incidence of smoking in the room and the effect on employees who work in 
the area.  It is also the government’s view that it should have negotiations with the Burswood Casino about 
access to the international room in particular to ensure that staffing ratios are such that others should not be able 
to access the room.  It was a difficult decision for the government to make; nevertheless, those qualifications are 
in place.  That is the decision the government took. 
I turn to some of the other issues that members raised.  Hon Bruce Donaldson raised the question of fines and 
whether they will be issued against parents.  Fines will be issued against offenders.  Who ends up paying on 
behalf of an offender is not a matter that can be legislated for.  Supply offences will also apply to parents.  
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However, there will not be any need to lock cigarettes in gun cases!  If a minor takes cigarettes from a parent, 
that will not meet the definition of supply.   
Hon Bruce Donaldson raised questions about the intention of some of the evidentiary clauses.  For example, the 
intention of clause 97(3) is to provide guidance to a court that evidence obtained by a controlled purchase 
operation is not accomplice evidence.  It will still be up to the courts to determine whether evidence before them 
is acceptable or not.  An investigator cannot use force.  I am referring to the “rugby tackling”, the dramatic 
language, mentioned by Hon Bruce Donaldson.  An investigator cannot use force to confiscate tobacco products 
from a minor.   Questions were raised by a number of members about the education strategies.  I will talk a bit 
about those.  However, I might not finish this evening.  Education strategies are provided for in clause 102.  
There are provisions relating to information on the dangers of smoking and recommendations about cessation 
programs to be provided by an investigator.  I want to canvass the education procedures a little more; that is, 
what is available.  I want to tackle the question that has been put that somehow this legislation should stand 
alone as the only action taken by this government, or any other, to control smoking.  That is simply not the case.  
Perhaps when I get the opportunity to conclude my remarks at a later date, I will pick up on that area. 
Debate interrupted, pursuant to standing orders. 
 


